Copnep>xaHue:

BBEOEHWE

pa>ka4aHCKoe NpaBo - 3TO OZHa M3 OCHOBHbLIX N Hanbosiee pacnpoCTPaHEHHbIX BETBEN
poccunckoro npasa. B coBpemeHHon Poccunckonm depepaynin, OpUeHTUPOBAHHON Ha
co3naHune obuiecTBa C pbIHOYHOM SKOHOMUKOMN, TpebyeTca MHaa cncTemMa npasa, KOTopas
HaxoauTCA B npouecce popMmmpoBaHnd. OOHUM U3 ee KpaeyroJsibHbIX 3/1IEMEHTOB
BbICTynaeT noHaTune 0606LeHHOro npaBoBoro o6pa3oBaHns, KOTOPOE A0JIKHO NPUATK
Ha CMEeHY MOHATUI0 OTpacaun npasa. Pe4yb naeT 0 HOBOM CYLLLIHOCTHOM CoOep>XaHnun
dhopMnpyeMOro NOHATUSA, @ HE O MPOCTON 3aMeHe CJIOBECHOr0 HaMMeHOBaHNA O4HOI 0
MOHATUA Ha Opyroe.

Ponb rpa)kAaHCKOro npaBa COCTOUT, Mpe)xae BCero, B peryimpoBaHnUmM HoOpMasibHbIX
9KOHOMMNYECKMX OTHOLWEHMN B obuiecTtBe. OHO MMeeT [eN0 He CTOJIbKO C
NnpaBoOHapyLUEHUSMMN, CKOJIbKO C OpraHusaumen obbl4HbIX MMYLLECTBEHHbIX
B3aMMOCBS3eln. TONbKO BCeACTBUE 3TOM0 OHO COOEPXXUT MUHUMAJIbHOE KONIMYeCTBO
HeobXoAMMbIX 3anMpPeToB U MaKCMMYM BO3MOXHbIX 03B0JIeHN. C MOMOLLbIO
rpa>K4aHCKO-MPaBOBOr0o UHCTPYMEHTapus y4aCcTHUKM UMYLLLECTBEHHbIX OTHOLLEHWIA
CaMOCTOSATENIbHO OPraHn3yT CBOK AEATENIbHOCTb C Lefblo 4OCTUXKEHUA HEOBXOANMbIX
UM pe3ynbTaToB. O4HON N3 aKTyasIbHbIX COBPEMEHHbIX NPOBaEM HayKK rpa>KaaHCKOro
npasa ABNAETCA NCCefoBaHMe NPUHLUMOB MPa)KgaHCKOro rnpasa, KOTopble NO3BOJIAIOT
Hanbonee NoHO PacKpbITb COLMAJIBHYIO LLEHHOCTb FPa)KAaHCKOro rnpasa, a TakXxe
MexaHu3M obecneyeHna Haanexallero ocyLuecTB/eHMNS NpaB U NCNOJIHEHUS
obsa3aHHOCTeNn cybbekTaMm rpa>kaaHCKoro npasa. NMpuHUKWnbl ABAAKTCA MCXOLHBbIMU,
PYKOBOAAWMMN Havanamm ntobon oTpacam npasa, B TOM YUCIE N FPaXXAaHCKOro npaea.

Bce BbilLeN310>KeHHOe CBUAETEeNbCTBYET 06 akTyabHOCTW BbiIOpaHHOW TeMbl KYpPCOBOW
paboTbl «ObLEee NOHATNE O FPaK4aHCKOM MpaBe».

Mpwn HanucaHuUM Kypcosor paboTbl, NCroNb3oBasnack y4ebHaa nuTepaTypa no
rpa>xgaHckoMy npaBy. B paboTe Hawnm ceoe oTpaxeHue mbican: C.C. AnekceeBa, A.M.
MaTuHa, B.MM. KambiwaHckoro, H.M. KopwyHoBa, A.H. Ky3baraposa, M.M. Pacconosa, E.A.
CyxaHoBa, O.A. Haycckon, [.A. LLieB4yKa N MHOrMx Apyrmux N3BeCTHbIX OTe4YeCTBEHHbIX
rnpaBoBeoOB.



Ob6bekTOM nuccnenoBaHnsa B faHHOM KypcoBor paboTe BbICTynaeT rpa)kAaHCKoe rnpaBo
kKak 6a3oBas oTpac/ib POCCMNCKOro npasa, a NnpeaMeToM - NOHATUE U MPUHL NI
rpa>x4aHCKoro rpasa.

Llensmun HacToawen paboTbl ABAsSieTCA aHaIM3 HOPMaTUBHbIX MPaBOBbIX aKTOB, y4ebHown
NNTepaTypbl ONMPasiCb Ha KOTOPbIE N AeslaeTCs NonbiTKa 06 bACHEHUS MOHATUSA
rpa>k[AaHCKOro npaBa U CoAepXaHUs NMPUHLMMNOB rPa>kAaHCKOro npaea, CyLeCcTBYOLNX
B HacTosLee Bpems. [prnyeM paccMaTpMBaeTCsA He NPOCTO COBOKYMHOCTb 3TUX
NPUHLUMUMOB, a UX cucTeMa. Ka)kabli MPUHLXN NoABepPraeTcs TWATeslbHOMY
TEopeTNYECKOMY aHaN3y.

B cooTBETCTBUWN C MOCTAB/IEHHON LeNblo OblIM MOCTaBJIEHDI cneagywwmne sagadin.

1) packpbiTb MOHATUE FPaXKAaHCKOro NpaBa Kak Hayku, oTpac/aun npasa u y4yebHoro
Kypca;

2) nccnenoBaTb UCTONHUKM FPaXAaHCKOro npaea;
3) NpoaHann3nMpoBaTb MPUHLNNbI FTPaXXAaHCKOro Npaea;
4) onpefennTb PYHKLUN FPpakAaHCKOro npaga.

MeToLosorn4yeckyo OCHOBY UCCenoBaHNA NPU HanMcaHum KprOBOI7I pa6OTb| COCTaBuNa
cnctemMma coBpemMeHHbIX MeTon0B NMOo3HaHNA, KOTOpPble B COBOKYNMHOCTW MO3BOJININ
N3Yy4NTb 06BbeKT n npegmMmeT nccnegoBaHmAa C pa3HbIX CTOPOH.

Takxe B paboTe nCNONb30BaHbl HOPMATUBHbIE MPABOBbLIE aKTbl, 3aKpenastouwmne
MPUHUMMLI FPpaXXAaHCKOro npasa, npexae scero, KoHCTUTyuma Poccnnckon depepauun,
MpakgaHcKknm kogekc Poccnnckonm depgepaunu (4acTm nepsas, BTopas U TpeTbs) 1 4Ap.

OCHOBHbIe TeopeTu4eckne BbiBOAbl, CAeslaHHble B KypcoBon paboTe MoryT 6biTb
NCNoJsib30BaHbl B y4ebHOM mpouecce npu npenogaBaHUM U NOAroToBke y4yebHbIX
MaTepuasoB N y4ebHo-MeToanYeCcKMX Nocobunin No Kypcam rpa>kgaHCKoro rnpasa
Poccunckonm denepaumnu.

NNABA 1. TPAXKXOAHCKOE NPABO KAK BA3OBAA
OTPACJIb POCCUNCKOIO MNMPABA



§1. MNoHATMe rpa>kaaHCKOro npaBa KakK HayKm,
oTpac/,u npaBa u y4ebHoro Kypca

Ewie co BpeMeH aHTMYHOro PnMa BCe iopmnanvyeckme HoOpMbl MPUHATO ObIN0 pa3fensaTb Ha
ny6aunyHble n YacTHble. [ybnn4yHoe npaso (jus publicum) perynmpyeTt oTHOLWEHUS,
KOTOpble 3aTparmeatoT BJlaCTHbIE OTHOLWEHUA rocygapcTea n obuwectsa. HYacTHoe nnuo
(jus civil, nnwn jus privatum) perynnpyeT OTHOLLUEHUSA, KOTOPbIE 3aTparmseato
060cobneHHble MHTepEeChl OTAENbHO B3SATbIX FPaXkKAaaH nanm nx obbegnHeHun.
pa>KgaHCKOe NpaBo ABASETCA 3/1IEMEHTOM YaCcTHOro rnpasa.

[(pa>kgaHCKoe NpaBo KakK lopnanyeckasa kateropmsa nMmeeT HEeCKOJIbKO 3HAa4YeHUNn B
3aBUCMMOCTUN OT TOrO, YTO MMEHHO ABNdeTCA NpeaMeToM ero nsydeHus. lNoa
rpa>xxgaHCKUM MnmpaBoMm Heo6x04AMMO NOHUMATL:

1) HayKy KakK CUCTeMy 3HaHUW O 3aKOHOMEPHOCTAX Fpa>K4aHCKO-NPaBOBOro
perynmpoBaHusa obLeCcTBEHHbLIX OTHOLWEHWN;

2) oTpac/iib POCCMNCKOro NnpaBa Kak CUCTEMY HOPM,;
3) rpa>kgaHCKoe 3aKOHO4ATeNbCTBO Kak CUCTeMy hefepaibHbIX 3aKOHOB;
4) y4yebHyo ANCUNMNIINHY KaK CUCTEMY 3HAHWUN O rPa>K[AaHCKOM Npase.

(pa>KgaHCKOe NMpaBo Kak HayKa npeactaBasgeT cobon cuctemy 3HaHUM O
3aKOHOMEPHOCTAX CTAHOBJIEHUS U Pa3BUTUSA FPa>kKAaHCKO-NPaBOBbIX ABJIEHUN, @ TaKXe
AeATeNIbHOCTb MO NOJYYEHUIO HOBbIX 3HAaHUI O rpa)K4aHCKOM rnpaBe, KoTopble Hanbosee
MOJIHO OTBEYAlT AMHAMUNYHO pa3BMUBAOLLMMCA MOTPEeBbHOCTAM rpakgaHckoro obopoTa.

NMpeomeToM BLICTYNAIOT rpaXkAaHCKOe 3aKoHOo4aTeNbCTBO (MpaKgaHCKNM KoaeKc
Poccuinckon ®egepauunn n nHble penepasibHble 3aKOHbI), UHbIE HOPMaTUBHbIE NPaBOBbIE
aKTbl (yKka3bl MNpe3uaeHTa Poccninckonm depepaumnm n noctaHossneHus lNMpasuTenbCcTBa
Poccuninckon ®epepaumnun), akTbl MUHUCTEPCTB U UHbIX hefepaibHbIX OPraHOB
NCMONMHUTENbHOW BNIACTU, KOTOPbIE coaep)XaT HOPMbl FPa>KJaHCKOro rnpasa, obbivan
nenosoro obopoTa, a TakXe obLenpusHaHHbIE MPUHLUMLI 1 HOPMbl MEXAYHapO4HOIr0
npasa, MeXxxayHapoaHble foroBopbl Poccuinckon ®egepaumnm n, HakoHew, obLecTBeHHble
OTHOLLEHUSA, KOTOpPble PerynpytoTca HOpMaMu rpa>KJaHCKoOro rnpasa.

Ins BblpaboTKM HOPM, KOTOpble 6bl 0TBEYa N NOTPEOHOCTSAM YH4AaCTHMKOB MPaXkAaHCKOro
obopoTa, HeAO0CTaTOYHO 3HAHUI AEeNCTBYOLWNX HOPMAaTUBHbIX MPaBOBbLIX aKTOB U



NPaKTUKN UX NpUMeHeHUs. BoipaboTka npensioXKeHunin No coBepLleHCTBOBAHUIO
AeNCTBYIOLLEr0 3aKOHOAATEebCTBA NpearnofiaraeT B KavyecTBe 06583aTelbHOr0 yC10BUS
Hann4mne rnybokKmnx No3HaHMIN XxapakTepa N CyLLHOCTU Tex 0bLeCcTBEHHbIX OTHOLLIEHWIA,
KOTOpPbIE HY>XXAAlTCS B PEry/IMPOBaHNN HOPMaMK rpa)kaaHckoro npaea. CnegyeT
YUYUTbIBATb, YTO COAEP)KAaHWE FPaXKAaHCKO-NMPaBOBbIX HOPM B 60JbLLEN CTEMNEHM
npenonpenensaeTca XxapakTepoM, a TakXKe CYLLHOCTbIO pPeryinpyemMbix MM OTHOLUEHWNA.

MeTon ntobon Haykn, B TOM HYUCJIE U HAYKW FpaXkAaHCKOro npaea, npeacTtasnsieT cobon
COBOKYMHOCTb NpuemMoB, cnocoboB 1 CpeacTB, NPUMEHSEMbIX A1 U3yYeHUs
nccnenyembix SBAEHUA N NONyHYEeHUS HOBbIX 3HAaHWN. B HaykKe rpa>k4aHCKOro rnpaea
NPUMEHSATCA cnenytoume obuieHayYHble U YaCcTHOHAY4YHble MeToAbl MO3HAHUS:

1) AnanekTu4ecknin MeTohd, KOTOopbI NpegnosiaraeT aHan3 N3y4aeMmoro sBJeHNs B
pPa3BUTUN U YCTAHOBJIEHME MPUYNHHO-CNEOCTBEHHbIX CBA3EMN 3aKOHOMEPHOCTEN 3TOro
pa3BUTUS;

2) CUCTEMHBbIN MeTo, KOTOPbI NO3BOJISET N3y4aTb 0O0BEKT KaK OPraHM30BaHHYO
onpeaeneHHbIM 06pa3oM COBOKYMHOCTb 3/1IEMEHTOB, KoTopas obnanaeT onpenesieHHon
CTPYKTYPOUN N PpYHKLUMOHANIbHBIM € AINHCTBOM,;

3) MeToq CPpaBHUTENbHOIO NMPaBOBEAEHNSA, KOTOPbIA XapaKTepusyeTcs TeM, 4TO OH
MO3BOJIIET COMNOCTAaBUTb OAHOPOAHbIE MPABOBbLIE ABNEHUSA, KATEFOPUN, UHCTUTY T,
3aKpenJJieHHble B 3aKOHO4aTeNbCTBE APYrMX CTpaH. M3yyeHne rpa>kaaHCKOro rnpasa
cTpaH CHI, a TakXe ganbHero 3apybexxbs no3sonsieT BbipaboTaTb Ha X OCHOBE
Hanbonee onTuUMasibHbie NYTW NOBbILLEHNSA 3PPEKTUBHOCTY NMPABOBOro PerynpoBaHns
o6LeCcTBEeHHbIX OTHOLLEHUI,

4) MeTo KOMMJIEKCHOr0 UCccieoBaHns, KOTOPbLIN NO3BOJISET aHaIM3MPOBaTh
rpa>aHCKO-MNPaBOBLIE SIBJIEHUS C UCMOJIb30BAHUEM HE TOJIbKO AOCTUXXEHMA HAaYKW
rpa>JaHCKOro npaBa, HO TakKXXe U Apyrux oTpacsen 3HaHuin: dunocodumn, nctopun,
3KOHOMUWYECKOM Teopun, a TakxKe APYyrnx Ipuandecknx gUCUUnInH. Takxe oH
nosBonseT rnyb>xe n BCeCTOPOHHE PACCMOTPEThL CYLLHOCTb UCCNEeAYyeMOro rpa1aHCKo-
NMPaBOBOro sIBJIEHUS U BbINTU Ha 6onee 060CHOBAHHbLIE BbIBOAbI U MPeasloKeHUS.

Hayka rpa>kgaHCKOro rnpasa npusBaHa pewmnTb ceayowme 3agadu:

1) pa3paboTka n yToyHeHne coaep>xaHnUsa OCHOBHbIX MOHATUN N KaTeropun
rpa>kK4aHCKOro npaBa, CoBepLUEHCTBOBaHNE MexaHM3Ma NpaBoOBOro perysjnpoBaHus
obulecTBEHHbIX OTHOLIEHUI, KOTOpPbIE ABMAITCA NMPegMeToM rpakAaHCKOro npasa;



2) BbipaboTKa NMpeasioXXeHnn, KOTopble HanpaB/€Hbl Ha COBEPLUEHCTBOBaHME
AEeNCTBYIOLLEro 3aKoHO4aTeNbCTBA, B TOM YMC/e MyTEM BbipabOTKM 3aKOHOMNPOEKTOB;

3) o606LEHNE NPABONPUMEHNTESIBHON NMPAaKTUKKN BbipaboTKa NpeanoXeHnin onas cynos,
apbuTpa)KHbIX CYA0B, MPOKYpPaTypbl, HOTapuaTa rno QOpMUPOBaAHNIO eANHO0BpPa3HON
NPAKTUKN MPUMEHEHUS FPaXKAaHCKOr0 3aKOHO4ATEIbCTBA;

4) co3paHue Hay4YHO 0O60CHOBaHHOW eQNUHON KOHUEeNUUn gasbHenwero pa3ssmtus
rpPaXK4aHCKOro 3aKoHoaTesIbCTBaA, KOTOpPasd NO3BOJIAET 3aKOHOAATESIO NIaHNPOBATb
3aKOHOTBOPYECKY0 AeATEeNbHOCTb Ha rNy6bokon Hay4YyHon ocHoBe. C yKa3aHHOW LeNblo
cyuwecTtByeT HeobxoaAMMOCTb B 06beAMHEHUN HAYyKU FpaXK4aHCKOro npaBa Ha OCHOBe
KaK MUHUMYM YeTblpex KOHLENLUIA:

0 Kopnopauusax (opnon4eckmnx nnuax);

BellHble MNMpaBa Ha HEABNXXNMOCTb;,

NpaBo Ha 06BbEKTbl MHTENNEKTYyaslbHON COBCTBEHHOCTU;

HacdJsliegoBaHMe nMmyLlecTBa.

CnepnoBaTesibHO, HayKa rpa)K4aHCKoOro npasa oxBaTbiBaeT BECbMa LUMPOKYIO chepy
neatenbHocTU. OHa nccnenyeTt n BblpabaTbiBaeT NpeasioXXeHMs NO OCYLLEeCTB/IEHUIO
npaBoBOn pedopmMbl B poccumnckon depgepaymm, nsy4aeT HOpMbI NMpaBa, NpaBoOBbIe
WHCTUTYTbl N KOHKPETHbIE NPaBOOTHOWEHUS, 0600LaeT NpakTuKy
MpPaBoOOXPaHUTENIbHbIX N 3aKOHOL4ATEsIbHbIX OPraHOB, aKTUBHO y4aCTBYET B
3aKOHOTBOPYECKOWN AeATeNbHOCTHU.

pa>kpaHCKoe NpaBo Kak y4yebHas oMcunnanHa, Kak npasuio, NnprusBaHo obecneynTb
nccnenoBaHMe HOPM rpaXkgaHCKOro NpaBa W NPaKTUKK UX MPUMEHEHNSA Ha OCHOBE
NOJIyYEeHHbIX HayKN rpa>kAaHCKOro npaBa pe3y/ibTaToB.

Hayka rpa>kgaHCKOro rnpasa 1 rpa>xgaHckoe rnpaBo Kak y4ebHas oncumninHa o4eHb
TEeCHO B3auUMOCBS3aHbl. B CBA3M € 3TMM B NpegMeT n3y4yeHnsa y4ebHom AUCUUNNINHDI
BXOAAT BblpaboTaHHbIE HAYKOM nAen, TEOPUN, KOHLENLUMN, @ TakXe TeHAEHL N
AaNbHENLWero pasBUTNA COBPEMEHHOIO 3aKOHOAATENbCTBA. DTOT NOAXOA NO3BONAET
obecneynTb pyHAAMeEHTasIbHblE 3HAHUS, KOTOPbIE HE3AaBUCMMO OT U3MEHEHU
3aKOHOATesNIbCTBa He YTPayMBalOT CBOEro 3HAYEeHUS, @ Tak>XXe MO3BOJIAIOT HE TOJbKO
NPOrHO3MpPoOBaTh AajsibHeNLWne NepcrnekTNBbl Pa3BUTUS NPaBOBON pedopMbl, HO 1
6bICTPO afanNTUPOBaTLCA B HOBbIX YC/IOBUAX.



pa>kAaHCKoe NpaBo Kak y4yebHasa OMcUnnInHa Hapsay C HOPMaMM N MHCTUTYTaMu
rpa>K4aHCKOro NpaBa Kak OTpac/auv npaBa UccaenyeTt UCTOPUIO ero CTaHOBJIEHUSA U
pa3BUTUA, NpegMeT, MeTOA, NCTOYHUKN FpakAaHCKOro npaea, NoHATue
NMPaBOOTHOLLUEHUS U IOPUANYECKMX (DAKTOB 1 Ap.

pa>KgaHCKOe NpaBo Kak y4ebHbIN KypC - 3TO CUCTEMA 3HaHU 06 NCTOYHUKAX
rpa>kgaHCKOro rnpaBa, naesax, Teopusax, KOHUENUMNAX U TEHAEHUMNAX Oa/lbHENLero
Pa3BUTUSA COBPEMEHHOIO rPa’kAaHCKOro 3aKOHOAATEeNbCTBA, @ TakKXXe NPaKTUKN ero
NnPUMeHeHUs.

Y4yebHbI KypC rpa>KgaHCKOro rnpaea npeanosiaraeT He TOJIbKO M3YyYEeHMe rparKgaHCKOoro
npaBa, HO Tak>XXe 1 BblIpaboTKy y CTYAEHTOB NPaKTU4YECKNX HAaBbIKOB MO NPUMEHEHUNIO
HOPM rPa>kK1aHCKOro 3aKOHO4ATEe/IbCTBA B KOHKPETHbIX peasibHbIX CUTYaLMsX, KOTopble
BO3HMKAIOT B CBSA3U C AeATE/IbHOCTbIO YY4aCTHUKOB rpakaaHckoro obopoTa.

(pa>kAaHCKOe NpaBo Kak OTpac/lb POCCMNCKOro rnpaBa npeacrtasnseT cobon
COBOKYMHOCTb MPaBOBbIX HOPM, KOTOPbIE PEryaNPYIOT UMYLLECTBEHHbIE N JINYHbIE
HeMMYyLLEeCTBEHHbIE OTHOLLEHNS, OCHOBaHHbIE Ha PaBEHCTBE, a B C/ly4asiX, KOTopble
NPsSMO NpenyCcMOTPEHbI 3aKOHOM, U Ha BJIACTHOM NOAYNHEHNN OAHOWN CTOPOHbLI APYrown,
aBTOHOMUN BOIN U NMYLLLECTBEHHON 060COB/IEHHOCTU YH4aCTHUKOB rpa>kgaHCKoro
obopoTa.

[pa>kaaHCKOEe NpaBo 3aHUMaeT 04HO U3 LleHTPasibHbIX MECT B CUCTEME POCCUIACKOro
npasa. Obuiee HanpaBaeHNe pa3BMTUSA rpaXkaAaHCKOro npasa npusBaHo obecneynTb
YyCTONYMBOE Pa3BUTNE SIKOHOMUYECKNX OTHOLLIEHUI B obuiecTse, NoBbllLIEeHNE
>KN3HEHHOr 0 YPOBHSA POCCUSIH, pa3BuUTMeE NpeanpuHUMaTenbCTBa, NOBbILWLEHNE KayecTBa
TOBApPOB, PaboT 1 yCnyr, a TakXXe rapaHTUM HaeXXHOM 3aLUNTbl UMYLLLECTBEHHbIX NPaB
rpa>xgaH 1 nx obbeanHeHuN.

NosiBneHne rpa>xaaHCcKoro npasa 6b110 BbiI3BaHO Heob6xoanMoCTbio obecneynTb
pa3syMHoe co4YeTaHne MHTEePEeCcOB 3KOHOMMYECKN 060COBNEHHbIX YHAaCTHUKOB
obuecTBEHHbIX OTHOLIEHNW, pa3peLllnTb BO3SHUKAOWME Mexxay HUMN KOHMANKTDI.
pa>KgaHCKOe NpaBo UrpaeT BakHENLLYO poJib B COBpeMeHHOM obulecTse:
B3aMMOOENCTBYS C APYrMMN OTPACASAMM, OHO BbINOJIHAET CBOU 0cobble hyHKUMKU, 4TO B
CBOIO o4epenb U NpegonpenenseT cneunpuky MexaHnsma rnpaBoBoOro peryjampoBaHus
HOpPMaMun JaHHOM OTpac/u rnpasa.

PacKkpblBas NOHATUE N CYLLHOCTb Fpa>XA4aHCKOro npaea, B HacTosllee BpemMs
HEBO3MOXXHO OrpaHN4YmMBaTbCA NCKNKOYNTENIBHO ero otTJIn4YnamMmm oT I'Iy6J'II/I‘-IHOI'O npaBa.
He MeHee Ba>KHOE 3HaYeHne NMelT NccaenoBaHne N BbisBneHne obwmnx SBneHnn n



MPU3HAKOB MEXAY FPaKaAaHCKMM 1 NyB6anYHbIM NMpaBoM. B cOBpeMeHHbIX YC/I0BUAX
CTAaHOBUTCS COBEPLLUEHHO O4EBUAHO, YTO Fpa>kgaHckoe n nybanyHoe npaBo MOXeET
perynmpoBaTb O4HWN N Te e obuiecTBeHHbIe OTHOWEHUS. ['pa)K4aHCKoe NpaBo O4YeHb
3P PEKTNBHO perynpyeT OTHOLLIEHNSA, KOTOPble BO3HNKAOT B OTHOLLUEHUN 06beKTOoB
YaCTHOW M rocyfapcTBeHHON cOBCTBEHHOCTW. MNMpmnBaTU3auUmnsa rocy4apCTBEHHOIO 1
MYHULMMANbHOrO MMYLLIECTBA, PE3EePBUPOBAHNE U U3BATUE 3eéMesIbHbIX YH4aCTKOB A1
roCyfapCTBEHHbIX U MyHULUMMAbHbIX HY>X HEMOCPEACTBEHHO 3aTparmBatloT Kak
WHTEepEeChbl OTAENIbHO B3TON JINYHOCTU, TaK N MHTEPECHl OTAENbHO B3ATbIX NY6ANYHbIX
obpa3oBaHun 1 obuwiecTsa B LLENOM.

Cepa [encTBUA rpa>K4aHCKO-NPaBOBbIX HOPM He MMeeT ABHO Bblpa)KeHHbIX rpaHuy,. OHa
MOXXET OrpaHNYMBaTLCA NNLWb B OTAEJIbHbIX C/ly4aax, Koraa nybsn4yHo-npaBoBOn
nopaaoK perynmpoBaHmnsa obuecTBEHHbIX OTHOLWEHNI B Bonbluen cTeneHn oTBevaeT
NHTepecam obuiecTBa, onpefesieHHbIM CoUManbHbIM rpynnamM, OTAeNbHO B3ATON
nnyHocTm nnbo obycnoBseH NOAUTUYECKON cucTeMon obwecTBa. Hanpumep, npu
coynannsme B CCCP 3emns hakTmnyeckm bbina n3baTta U3 rpaxgaHckoro obopoTa v
Haxogumnacb B UCKAIOYUTENbHON COBCTBEHHOCTU rocyfapcTBa. B Hawmn aHW 3eMenibHble
y4acTku, o6ocobneHHble BogHble 06BbEKTbI N JaXKe YH4aCTKN Heap MOryT BbICTynaTb
rnpeaMeToM pPasJINYHbIX FPaKAaHCKO-MPaBOBbIX COEJIOK.

Mpn oeneHnmnm PpocCUNCKOro rnpaBa Ha OTPAC/M NMpaBa, Kak NnpaBuo, UCMob3yloTCs
npeameT U MeTo[ NPaBoOBOro peryampoBaHus. B cncteme poccuinckoro npasa
rpa)kZlaHCKoe NpaBo siIBNsSieTCs Hanbonee KpynHOW oTpac/bio nNpasa. s Toro 4tobwl
BblAE/INTb U YC/I0BHO 060C06UTb FpakfaHCKOE NPaBOo U3 CUCTEMbI B3aMMOCBSI3aHHbIX
NHbIX OTPacaen npasa, TakKe 0bbIYHO NCMONb3YIOTCSA NpeaMeT U MeTo NPaBoBOro
perynnpoBaHus. FpakgaHCKoe NpaBo Kak KpPYmnHbI 6/10K OpUaANYeCcKMX HOPM B cucTeMe
npaBa perynavmpyeTt oA4HOPOAHble 06 eCcTBEHHbIE OTHOLLEHUS, KOTOPble 06beANHEHbI
obLnM MeTOA0M perynpoBaHus.

§2. ICTOYHUKM Irpa>kaaHCKOro npasa

DOopMbI BbIPaXKeHUS FPa*KAaHCKO-MPaBOBbIX HOPM, KOTOPbIE B COBOKYMHOCTY 06pa3yloT
rpakJlaHCKoe NpaBo, NMPUHATO Ha3blBaTb UCTOYHUKAMU FPaXKAaHCKOro rnpasa. B cuctemy
NCTOYHUNKOB FPak[1aHCKOro rnpaBa BXOAAT HOPMATUBHbIE NPABOBbIE aKTbl U 06blYaun
nenosoro obopoTa.

KoHcTuTyumna Poccninckon ®epgepauynm obnagaeT BbICLUEN HOPUONYECKON CUNON MO
CPaBHEHUIO C APYTMMMN HOPMATUBHBLIMU NPaBOBbLIMN aKTaMu. B Hen copepxaTcs



OCHOBOMoOJIaraoLwme gnsa rpa)K4aHCKo-nNpPaBoBOro peryampoBaHna HOPMbl, KOTOPbIE
onpenensatoT popMbl N coaep)KaHme npaBa cobcTBeHHOCTN, 06beM NpPaBOCNOCOBHOCTM.
MpaBo rpaxgaHMHa Ha 3aHATUE NpeanpPUHUMaTENIbCKON AeATENbHOCTbLIO U Ap.
KoHcTuTyumnen Poccuinckonm depepaumnen peryampoBaHme rpa>kjaHCKo-npaBoBbIX
OTHOLLIEHNN OTHECEHO K nNpeamMeTy BeaeHuns Poccnnckon depepauunn.

B cooTBeTCcTBUKN C KOHCTUTYUMen Poccunckonm denepaumen (ctatba 15) n NpakgaHCcKum
KogekcoM Poccunckonm denepauymen (ctatbsa 7) obuienpmsHaHHbie NPUHUWMLI U HOPMBbI
MeXXOyHapo4HOro npaBa BXoOAAT COCTaBHOWM YacCTblo B MPaBOBYO cucTeMy Poccmmnckon
depepauynn. HekotTopble MeXxayHapo4Hble A0roBOpPbl, Y4HaCTHUKAMUN KOTOPbIX ABNSETCH
Poccuinckas depepayns, MOryT NPUMEHATLCHA K COOTBETCTBYOLNM Irpa>kaHCKO-
MpPaBoOBbIM OTHOLLUEHMAM HENOCPEeACTBEHHO, TOrAa Kak A8 NpUMEHEHNS apyrux
MeXXAYHapOoL4HbIX LOroBOpPOB TpebyeTcs, Kak NpaBuio, n3gaHue
BHYTPUIrOoCyapCTBEHHOrr0 akTa (MMniaeMeHTauuns). MexxayHapo4HbIM 4OroBopaMm
Poccuninckon depepaunen npnaaHa 6onee BbicOKas topuanyeckas cuaa no CpaBHEHUIO C
BHYTPEHHUM 3aKoHOLaTe/IbCTBOM. Kak cnenyeT 13 4actm 4 ctatbun 15 KOHCTUTYUMN
Poccunckonm ®epepaunm v NyHKTY 2 cTaTbh 7 [pa>kgaHCKOro Kogekca Poccumnckonm
depepaynen, ecnm MexgyHapoaHolM gorosopom Poccuimnckonm depepaymen
YyCTaHOBJIEHbI UHbIE NpaBa, YeM Te, KOTOopble NpeayCMOTPEHbI FPpaXKAaHCKNUM
3aKoHOAaTeNbCTBOM Poccmnckon degepaumnen, NpuUMeEHSAOTCS NpaBuia
MeXXYHapoL4HOro noroeopa.

Ocoboe 3HayeHne B CUCTEME Fpa)KAaHCKOro 3aKoHoAaTeNbCTBa 3aHMMaeT [parKgaHCKUi
Kogekc Poccunckonm degepaumm, KOTOpPbIM UMEET BbICLUYIO IOPNONYECKYIO CUY Cpean
OPYIrnX rpa>KgaHCKNX 3aKOHOB, U COAEepP>Kallecs B HUX HOPMbl HE [0JI)KHbI eMy
NPOTMBOPEYNTL. MPNHATLI N BBEOEHbLI B AENCTBME YaCTW NepBas, BTOpas, TPETbS U
yeTBepTasa HoBOro Npa)kgaHCcKoro kogekca Poccunckonm depgepauunn.

MpuHATME HoBOro Npa>kgaHcKoro Kkogekca Poccunckon depepaunm He NOBJIEKIO
OTMeHbl paHee NMPUHATLIX 3aKOHOB Poccunckon ®epepaunn, peryanpyowmx
rpa>k4aHCKO-NpaBoOBble OTHOLWEHUSA. B TOXKe BpeMs KakK paHee NMPUHATbIE 3aKOHbI, TakK ”
henepanbHble 3aKOHbI, KOTOpble BblIM NPUHATLI NOCAe BCTYNJIEHNS B CUJTY HOBOIO
Mpa>kgaHCKOro Kogekca Poccunckonm depepaunn, ENCTBYIOT, €C/IM He NMpoTuBopeYaT
MpakgaHcKkoMy Koaekcy Poccunckonm depgepauunn.

CoxpaHunu ropnanyeckyto cunay otaesibHble HopMaTuBHbIe npaBoBble akTbl CCCP. OHK
OEeNCTBYIOT, eCnn He BblI OTMEHEHblI KAaKUM-/INB0 HOPMATUBHbLIM MPaBOBbIM aKTOM N HEe
npoTmeopeYaT 3aKoHOAATeNbCTBY Poccninckonm depepaumnn.



HopMbl Fpa>k4aHCKOro npaBa Coaep>XaTcsA 1 B NOA3aKOHHbIX akTax: yKa3ax [pe3ngeHTa
Poccuinckonm ®epgepaumnu (NyHKT 3 cTaTbn 3 pa>kAaHCKOro Kogekca Poccmmnckon
depnepauunn), noctaHoBneHUsAX MNMpasuTtenbcTBa Poccmnckon degepaunm, aktax
MUHUCTEPCTB N UHbIX ddeaepasibHbIX OPraHoOB NCMOJIHUTENBLHON BNAaCTU (NYHKTbI 4, 7
CTaTbu 3 'paxkxgaHCKoOro kogekca Poccumnckon depgepayun).

YKa3 Npa>KgaHCKoro kogekca Poccunckonm degepaumnn, eCnm oH He NpoTUBOpEeYunT
paxgaHCKOMY Koaekcy Poccunckonm degepaunun nian nHoMy denepasibHOMY 3aKOHY,
MOXXET BbITb MPUHAT No NtoboMy BONPOCYy, KOTOPbLIN BXOAAT B KOMNeTeHumio MNMpe3naeHTa
Poccuinckonm ®epnepaumnm (ctatbmn 80 - 90 KoHCcTUTyumm Poccnimnckom depgepaumnm), 3a
NUCKJIl04EeHneM CJlyYaeB, Korga CoOoOTBeTCTBYOLWME OTHOLWEHUA coraacHo MpakaaHCKOMY
Kofekcy Poccunckon denepaunm nnn penepasbHoOMy 3aKOHY MOTyT BbITb
yperynampoBaHbl JIMLLb 3aKOHOM.

MpaBuTenbcTBO Poccnmnckon depepaumnn Brnpase NpuHUMaTb NOCTAHOBIEHUSA, KOTOPbIe
caep)xaT HOPMbI Fpa)X4aHCKOro npasa U He A0J/KHbI NPOTUBOPEYNTb KOHCTUTYLU MK
Poccuimnckonm depepaunu, penepasbHbiM 3aKoHaM N yKasaMm lNpe3ngeHTa Poccunckon
depepaunn. B npoTUBHOM Xe c/ly4ae Takoe rnocTtaHoBsieHNe MOXeT BblITb OTMEHEHO
MNpe3npgeHToM Poccmnckon denepauun.

pa’kAaHCKO-NpPaBOBble HOPMbl MOFYT Tak>Ke COAEeP»XaTbCsi U B HOPMATUBHbIX MPaBOBbIX
aKTaX MUHUCTEPCTB N MHbIX defepasibHbIX OpraHOB UCMOJHUTENbHOM BRacTu. OaHako
Takne HopMaTMBHbIe MPaBOBbIE aKTbl MOrYT M3[4aBaTbCs NLWb B C/lyYasx U npepenax,
KOTOpble NpenyCMOTPEHbI Frpa)KAaHCKUM KoJekcoM Poccuinckon depgepaumm, opyrumm
3aKOHaMW N UHbIMW HOPMATUBHbBLIMM NPABOBLIMM aKTaMW.

NCTOYHMKOM rpa>kaaHCKOro npaBa BbICTyMNaeT Takxe obbl4an genosoro obopoTa.
Obblvaem genoBoro obopoTa NpU3HAETCH CI0XKMBLUEECS, a TaKXe NpYMeHseMoe B Kakom
nnbo obnacTn NnpeanpuHNMaTEesIbCKON AeATesIbHOCTU NpaBuio NOBeAEeHNS, KOTOPOe He
npenycMoTpeHOo 3aKoHo4aTesIbCTBOM, HE3aBUCUMMO OT TOro, 3addMKCUPOBAHO I OHO B
KakoM-nnbo nokymeHTe. Hanpumep, B Poccnnckon ®epepaumm obbl4an n3faroTcsa B BUae
cbopHUKOB 0bblYaeB MOPCKMX NOPTOB, KOTOPbIE NYBNINKYIOTCA KaK aaAMUHNCTpaunen
oTAeJsIbHbIX MOPTOB, TakK U TOProBo-rnpoMbILL/IeHHON nasnaTon. N3secTeH COOpHUK
TOpProebix 0bbl4aeB «MIHKOTepMC», KOTOPLIN Obl1 NoAroTosseH MexxayHapoaHOM
Toprosoun nanaton (Mapux).

Mon nencrtemnem rpaxxXaaHCKOro 3akKoHoaaTeJibCTBa BO BpeMeHU, KaK MpaBunio,
NMOHMMaeTCd ornpegesneHne Ha4aJibHOro 1 KOHe4YHoro MOMeHTa nencTeng HOPMaTuMBHOIO
NMpaBOBOIro akKTa, peryjampyroLwiero rpa>xgaHckme oTHOLLEeHNA.



Mo obwemy npaBuay, akTbl FPaXK4aHCKOro 3aKOHOAATENbCTBA HE MMeT 06paTHOW CUbI
N NPUMEHSAIOTCSH K OTHOLUEHUAM, KOTOPble BO3HUKX NOC/Ie BBEAEHUSA UX B AeNCTBUeE.
MpuaaHne obpaTHOM CUNbI AOMYCTUMO JINLWb B CAyYasaXx, KOTOPble NPAMO YCTAaHOBJIEHbI
3aKOHOM (cTaTba 4 NpakgaHCKOro kogekca Poccunckon ®enepauynn).

BbioensoT AaTbl NPUHATUA aKTa rpa>KAaHCKOro 3akoHogaTesibCTBa, onybmkosaHusa u
BCTYNJIeHMA B cuny. Tak, AaTON NPUHATUA hefepasibHOro 3aKOHa CYMTaeTCs AeHb
NnpuHATUA ero MocypapcTteeHHon [lymon Poccnmnckon depnepaumnm B OKOH4YaTEIbHON
penakunm. PenepasibHble KOHCTUTYLMOHHbIE 3aKOHbI N pefiepasibHble 3aKOHbI
nognexat opuymanbHOMY onybaMKoBaHUIO B OpuLManbHbIX NCTOYHUKaAX («Poccmnmnckas
raszeta» nnm «CobpaHune 3akoHogaTesnbCcTBa Poccmnckon degepaumnmn») B Te4eHne ceMun
AHen nocne nx noanucanusa MNpesngeHToMm Poccunckon depepaymm. 3TN 3aKOHbI
OOJIKHbI BCTYNaTb B CUJ1Y O4HOBPEMEHHO Ha BCen Tepputopumn Poccumnckon depepaynm
NO UCTEYEHUN OeCcaTn OHen nocne AHS ouumanbHOro onybankosaHus, ecam caMmMmm
3aKOHaMUN He yCTaHOBJIEH MHOW MOPSALAOK UX BCTYMJIEHUA B CUITY.

Mon3akKoHHbIE MpaBoBble akThl (YKa3bl MNpe3uaeHTa Poccninckon depgepaunm v
noctaHoBseHUs MpaBuTeNnbCTBa Poccuiickonn degepaunn) TakxKe noasiexaT
opuLManbHOMY ony6JINKOBAHMIO (B TEX e NeYaTHbIX U30aHNAX) B Te4eHne NecsaTu
JIHen nocne ux noanucaHns. OHU, Kak NpaBuio, BCTYMaloT B CUJy B TeYEeHNEe CeM HeN
nocse AHA NepBoro oduLKnanbHoro onybnmkoBaHmsa nmbo co oHA nognucaHusa. Kak B
yKa3ax, Tak U B MOCTAaHOBNIEHUAX MOXET ObITb NPeayCcMOTPEH MHOW MOPALOK UX
BCTYMNJIEHUSA B CUNY.

[encTeme rpax4aHCKoOro 3akoHoaTeIbCTBa B NPOCTPaHCTBE O3Ha4vyaeT, 4YTo, No obwemy
npasuny, rpa>KgaHCKO-NpaBOBble aKTbl PacNpPOCTPaHSAIOT CBOe OEeNCTBME Ha TEPPUTOPUIO
Poccnmnckon ®epepaunn. OgHaKo opraH, KOTOPbIN U34anl TaKoM akT, MOXKET OrpaHnNYnUTb
TeppuToOpuIo ero AencTBus. Takxe, 3aKOHOAATEeNIbCTBO O4HOWN CTPaHbl MOXeT
NMPUMEHATLCA Ha TeppuTOopUN APYron (Npn HaNNYMK COOTBETCTBYIOLLLEr0 NOJIOXKEHUS B
norosope).

MpaBnio 0 AENCTBUN rPaXKAaHCKOro 3aKOHO4AaTeNIbCTBa MO KPYry JINLL 3aKJl04aeTcs B
TOM, YTO aKThl FPaXAAaHCKOro 3aKOHOZAAaTeIbCTBa PACNPOCTPAHSAIOTCA Ha BCEX JINL,
KOTOpble HAaXOA4ATCSA HA TEPPUTOPUN, B Mpeaesiax KOTOPON NeACTBYEeT rpakaaHckoe
3aKOHOAATEeNbCTBO (PU3MYECKUX 1 topuandeckux, nybnmyHo-npasoBblie obpa3oBaHus). B
TOXe BPeMSi B CAMOM HOPMATUBHOM MPaBOBOM aKTe MOXET ObITb NPAMO NI KOCBEHHO
YCTAHOBJIEH KPYT JINL, Ha KOTOPbIX PAcrpoCTaHAETCS AAaHHbIA HOPMATUBHbLIN NPaBOBOW
aKT.



NrNABA 2. OCHOBHbLIE HAYHAJIA N ®YHKUUA
rPAXKOAHCKOIO NMPABA

§1. MpuHUMNbI FrPpa>kaaHCKOro npasa

Mo NpaBoBbLIMU NMPUHLIMNAMM MOHUMAIOTCA OCHOBHbIE HavYaNa, Hanbonee obLme
PYKOBOZSALLME NOJIOXKEHUSA NpaBa, KOTOPble UMET B CUJTY X 3aKOHOLAATESIbHOI O
3akperieHnsa obuweobsasaTenibHbIN XapakKTep. Takme OCHOBHbIe Havasia NPUCyLLM Kak
npaBy B Le/OM (MpaBOBON CUCTEMe), TaK N OTAEeSIbHbIM MPaBOBbIM OTPAC/IAM, a TakxXe
NOAOTPACSAM N fa)Ke NHCTUTYTaM N CyBnHCTUTyTam.

3HavyeHne NpaBoBbIX, B TOM YMCJIe OTPACAEBLIX, MPUHLMNOB ABOSIKO. C 04HOW CTOPOHBI,
OHW OTpaXkalT CYLLECTBO coAep>XaHus, CoUMasibHY0 HanpaBJIeHHOCTb, a TakXXe
rnaBHble oTpacsieBble 0COBEHHOCTM MPaBOBOro PerynpoBaHns. DTO MO3BOJISIET Nyylle
NMOHMUMaTb €ro CMbICJ1, MPaBUJIbHO TOJIKOBATb, @ TaK)Xe NPUMEHATb KOHKPETHbIe
NMpaBOBble€ HOPMBbI.

C Opyron CTOPOHbI, MPUHLMMALI NpaBa AOJIKHbI YY4UTbIBAaTLCA Mpu 0bHapyxeHumn
npobenos B 3aKOHOAATENIbCTBE N NPUMEHEHUN NMPAaBOBbIX HOPM MO aHanornu. Ons
rpa>K4aHCKOro rnpasa 3TO 06CTOATENLCTBO MMeeT 0COBeHHO Ba)KHOe 3Ha4YeHue,
MOCKOJIbKY OHO Yalle ApYrux oTpaciien CTaJIKuBaeTcsa C TakKuMu cutyaumamu. fleno He
TOJ/IbKO B TOM, 4TO OHO 0ObIYHO coaepXUT obLime npaBusia, B KOTOPbIX HEBO3MOXXHO
npenycMoTpeTb BCe AeTan Ype3BblHalHO MHOMr000pas3HbIX N CJTIOXKHbBIX UMYLLLECTBEHHbIX
N HEUMYLLECTBEHHbIX OTHOLIEHUNA. [103BONIMTESIbHbIN XapaKTep rpa>kgaHCKO-NpaBoOBOro
perysnpoBaHuns, KOTOPbIN pacCYNTaH Ha MHNLMATMBY YHaCTHUKOB, 3apaHee
npeanosiaraeT BO3MOXXHOCTb MOSABJIEHNA TaKUX NPaBOOTHOLLEHUN, KOTOpble BoobLLe He
npefycMoTpeHbl HU B O4HOW NMPaBOBOW HOPME, HO COOTBETCTBYIOT «0OLLMM Havanam u
CMbIC/Y Fpa>XaHCKOro 3akoHogaTtesnbCcTBa» (NYHKT 1 cTaTbW. 8 U NYHKT 2 CTaTbn 6
paxxpgaHcKoro kogekca Poccunckon ®epepaunmn). OpopmaeHmne Takux OTHOLWEHUMN,
BKJ1I0YaA OLEHKY UX NMPaBOMEPHOCTU U pa3peLleHne BO3MOXXHbIX MeXXAy UX YH4aCcTHUKaMu
KOHMJIMKTOB, HE MOXXET OCyLLecTBIATbCA 6e3 onopbl Ha obLine NPUHLMNbI
rpa>gaHCKoro rnpasa.

Heobxoanmo noa4yepkHYTb 0COBEHHOCTb NPaBOBbIX MPUHLUMOB, YTO OHW HOCAT
obuieoba3aTenbHbIN XapakTep, byayyun, Kak NpaBuo, NPsSiMO 3aKpPenieHHbIMU B
COOTBETCTBYIOLNX NMPABOBbLIX HOPMaXx. BcneacTteme aToro ux cobnoaeHne n yyeTt npu



PAaCCMOTPEHNN KOHKPETHbIX MPaBOBbLIX CUTYaLUi aBnseTca obs3aTesibHbIM TpeboBaHNEM
3aKOHa.

K 4yncny Takmx oCHOBHbIX Ha4all (I'IpI/IHLI,I/II'IOB) rpa>XgaHCKO-NpaBoBOro peryjanpoBsaHus,
KaKM MpaBnJsio, OTHOCATCH:

1. MpunHUMN HeAONYCTUMOCTW NMPOU3BOJILHOIO BMELlaTebCTBa KOro-anbo B 4aCTHbIe
hesna xapakTepusyeT rpa>K[aHCKOe NMpaBo Kak YacTHoe rnpaso. OH obpalleH rnaBHbIM
obpa3om K Nyban4YHOM BNaCcTU 1 ee opraHam, NpsMoe, HernocpeacTBEHHOEe
BMeLLaTes/IbCTBO KOTOPbLIX B YaCTHbIE Aesia, B TOM YNCSIe B XO35NCTBEHHYIO OeATesIbHOCTb
YY4aCTHMKOB MMYLLLECTBEHHbLIX OTHOLLUEHWI - TOBApOBiaAesibLEeB-COOCTBEHHUKOB,
AOMyCTUMO Tenepb NINLb B C/lyHasaX, KOTOpble MPSMO NpeaycMoOTpPeEHbI 3aKOHOM. B cdepe
JINYHBIX HEMMYLLLECTBEHHbIX OTHOLLEHU pacCMaTpUBaEMbIN MPUHLNMN KOHKPETU3NpyeTCs
TaK>Xe B MNOJIOXKEHNSAX O HEMPUKOCHOBEHHOCTWN YaCTHOW XXU3HWU, INYHON N CEMENHON
TaWHbl rpa>kgaH (ctatbn 23 n 24 KoHCTUTYUMM Poccumnckon ®epepaunn).

Peanunsauunn TpeboBaHnin paccMaTpMBaeMOro NpMHUMNa COAenCcTBYIOT NpaBuia
3aKoHOoOaTeNnbCTBa 06 MMyLLECTBEHHOW OTBETCTBEHHOCTM OpraHoB Nny6an4yHomM BnacTu 3a
He3aKOHHOE BMellaTesIbCTBO B FPpa)KAaHCKME NpaBOOTHOLWEHNA (CTaTbs 16
pa>KgaHCKOro Kogekca Poccunckonm depepaumnn), a TakKe 0 BO3MOXKHOCTU NMPU3HaHUA
CYAOM HEOEeNCTBUTENbHLIMMN aKTOB Ny6/nMYHON BNacTn Mnbo nx HeMpuMeHeHun Npu
pa3pelweHun crnopa (ctatbn 12 1 13 NpakagaHCKOro kogekca Poccunckonm depepaumnn).

2. MpnHLUKMN IOPUANYECKOro paBeHCTBa YH4aCTHUKOB Fpa)K4aHCKO-NpPaBoOBbIX OTHOLLUEHU.
PaBeHCTBO CTOPOH rpa)K4aHCKOro NpaBoOOTHOLLUEHNA, UX HE3ABUCUMOCTb, @ TakKxXe
Hernog4YMHeHne Apyr Apyry ABad0TCA OCHOBOMNOJAralowmmMym Ha4alaMm Teopumn
rpa>kgaHckoro npasa. CywHOCTb paccMaTpMBaeMoro rnpuHUuna 3ak4aeTcs B TOM, 4YTO
haKTUYeCKN HepaBHbIE, HO HE3aBUCUMbIE YHAaCTHUKWN rpakgaHckoro obopoTa B
KOHKPETHOM NPaBOOTHOLIEHUWN BbIHY>XAEHbl NPU3HaBaTb APYr ApYyra paBHbIMNA
napTHepamuy. KOHCTPYKUUSA NPUHLKMNA paBeHCTBa B COBPEMEHHOM rpa>K4aHCKOM rnpaBe
obecneymBaeTCs 3aKOHOAATENIEM N NMPaBONpPUMEHNTENEM. 3aKOH HEe O0JIXKEH
angpgpepeHUnpoBaTb NpaBusia NOBEAEHNS B 3aBUCUMOCTN OT cybbekTa
npaBoOTHOLWEHNSA. Takoe paBeHCTBO obecneymBaeTCa rocy4apCTBOM NyTem
pacrnpocTpaHeHUs HOPM rpa)kA4aHCKOro npaBa B paBHOW Mepe, Kak Ha rpakgaH, Tak 1
Ha lpuanydecknx nuu, Poccunckyto depepaunto, cydbbvekTbl Pegepaunm n
MyHUUWNanbHble 0bpa3oBaHnA. B cBOO oyepeab, NPaBONPUMEHNTENb HE A0J/IKEH
MPUMEHSATb 3aKOH, KOTOPbIN CTaBUT YYAaCTHUKOB MPa>KAaHCKOro NpaBoOOTHOLWLEHNS B
HepaBHOeE MoJIoXKeHMe.



MpMHLKMN paBeHCTBA YY4aCTHMKOB NPa>k4aHCKOro npaBoOTHOLLEHWSA NMPOHM3bIBaeT BCe
pasgensl Npa>kgaHCKoro kogekca Poccnnckon ®epepaunn. Hanpmnmep, BO BTOPOM ero
pasgene «lpaBo cO6CTBEHHOCTU U ApYyrMe BellHble NpaBa» pacCMaTpUBaEMbIN NPUHLMNN
noay4yus 3aKpensieHne B NyHKTe 4 cTtaTbun 212 Npa>kaaHCKOro Kkogekca Poccmnmnckon
depepaunmn, B COOTBETCTBUN C KOTOPLIM NpaBa BCeX COOCTBEHHMKOB 3allMLLATCA
paBHbIM 0bpa3oM.

3. MpnHUMN HEMPUKOCHOBEHHOCTM COBCTBEHHOCTN. PaccMaTpmBaeMbI MPMHLXN
CoCTaBJsiIseT OCHOBY PbIHOYHOM 3KOHOMUKW. B Poccunckonm ®epepaunm ycTaHOBJIEHO
MHoroobpa3une popm cobCTBEHHOCTM (YaCcTHas, rocyaapCcTBEHHAsA, MyHULUNanbHas),
KOTOPbIM NpefoCcTaB/ieHO B paBHOW Mepe npaBo Ha 3aWnTy. YYaCTHUKN FparKa4aHCKNX
MPaBOOTHOLLUEHNI BbICTYNAOT B rpa>kgaHCcKoM obopoTe B KavyecTBe obnagartenen
060cob61eHHOro nMyLLecTBa U HageNeHbl CaMOCTOSATESIbHON pacnopaanTesibHOCTbIO.
MpUHUMN HEMNPUKOCHOBEHHOCTN COBCTBEHHOCTU, KOTOPbLIN 3aKpernjeH B HOpMax
rpa>kgaHCKoro rnpasa, obecnevynsaeT co6CTBEHHNKAM BO3MOXXHOCTb
becnpenAaTCTBEHHOr0 OCYLLECTBAEHMNSA NPAaBOMO4YUIA NO BAAAEHMNIO, NOJIb30BAHMIO, a
Tak)Xe pacnops>XeHUo npuHagiexawumm um nMmyLLecTsoM. Bce TpeTbun nvua He Bripase
BMeELUMBATLCA B chepy IOPUANYECKOro rocnoacTtea cobCTBEHHUKA, 3a UCKOYEHUEM
CJsly4aeB, KOTopble NpefyCcMoTpeHbl 3aKOHOM. PaccMaTpuBaeMbIn MPUHLUWM NOaYYN
3akpenneHne B KoHCcTnTyumnm Poccmmnckom depepaumm. B cooTBeTCTBUM C MYHKTOM 3
cTaTbn KoHCTUTYyumm Poccnnckon denepaymm HU ognH CybbekT rpa>kgaHCKoro rnpasa
He Mo)XeT ObITb JILIEH CBOEro MMyLecTBa MHavye Kak no peweHuto cyna. NpekpawieHne
npasa COOBCTBEHHOCTM NOMMMO BOJIN COOCTBEHHMKA A0MNYCKaeTCs AULWb B Cydasx,
KOTOopble NMPAMO NpeayCcMOTPEeHbl 3aKOHOM. B COOTBETCTBUKM C MYHKTOM 3 CTaTbu 235
Mpa>KgaHCKOro Kkogekca Poccunckonm denepaunm NpuUHyanTENIbHOE N3bATUE Y
COBCTBEHHMKaA UMyLLLECTBaA, No obLemMy npaBunay, He AOMNYCKaeTCH, KpoOMe C/lyYaes,
Korga no oCHoBaHUAM, KOTOpble NMpeayCcMOTpPeHbl 3aKOHOM, MPON3BOAUTCS:

- obpalleHmne B3bICKaHNS Ha MMYLLECTBO NMo obsA3aTenbcTBaM (CTaTbhs 237 Mpa)KgaHCKOro
Kogekca Poccunckon depepaunn);

- OTHY>XKAEHME UMYLLLIECTBA, KOTOPOE B CUJTY 3aKOHa HE MOXKET NnpuHaasiexxaTb JaHHOMY
nnuy (ctaTtbsa 238 NpaxkgaHCcKoro kogekca Poccunckon ®epgepaunn);

- OTYY>XXOEHNE HEOBUXXNMOI0O MMYLLLECTBA B CBA3M C U3bATUEM yYacTKa (cTaTbs 239
MpakgaHcKoro kogekca Poccunckonm depepaunn);

- BbIKY 6€CX035NCTBEHHO COAEPXUMbIX KYJIbTYPHbIX LLEHHOCTEN, AOMALLUHUX XXNBOTHbIX
(ctaTtba 240 n 241 Npa>kgaHCKoro Kogekca Poccunckon depepaunn);



- pekBu3nymsa (ctatba 242 Npa)kaaHCKoOro kogekca Poccnnckonm depepaumnn);
- KOH(bUCcKaumna (ctaTbs 243 NpaxkgaHCKOro kogekca Poccunckon ®egepauumn).

4. MpuHumn ceoboabl 4OroBopa O3HAYaeT, YTO FpakAaHe u rpunanyeckme nmua
CBOOOAHbI N HE3ABUCUMbI MPU PeLLleHN BOMPOCa O 3aKJlo4eHUn gorosopa. B
COOTBETCTBUU C NYHKTOM 1 cTaTbun 421 Npa)KaaHCKOro Kkogekca Poccunckon degepaumm
rpakgaHe n lopunanydeckme nmua ceobogHbl B 3aK04eHNN gorosopa. NoHy>xaeHume K
3aKJII04EeHNI0 A0roBopa He A0MNyCcKaeTCs, 3a UCKKDYeHNneM Crly4aeB, Korga ob6a3aHHOCTb
3aKJII04YNTb AOroBOp NpefycMmoTpeHa NpaK4aHCKNUM KOLEKCOM poccunckonm depgepaumnu,
3aKOHOM Man Ao6poBOJSILHO NPUHATLIMK 06A3aTenbCcTBaMn. PaccMaTprBaeMbIn NPUHL NN
NCKIO4aeT NMpon3BoJibHOE aAMUHNCTPATUBHOE BMELLATEeNbCTBO B FPakAaHCKuUM obopoT.

CybbekTbl rpaxaaHckoro obopoTta csoboaHbl B Bbibope Buga gorosopa. OHM Bnpase
3aKJ/It04aTb KakK MOMMEHOBaHHbIN, TaK U He NpeAyCMOTPEHHbIN Frpa>KgaHCKNM
3aKoHoOaTesIbCTBOM A0roBop. CTOPOHLI BripaBe KOHCTPYMPOBATb CaMOCTOATESIbHbIE
Moesnin Oorosopa, B TOM 4Yucse cogepxawmx B cebe aneMeHTbl pa3/InyHbIX
rpa>kAaHCKO-NPaBOBbIX JOMOBOPOB, KOTOPbIE MpeayCcMOoTpeHbl ['pa)KJaHCKUM KOLEKCOM
Poccuinckon ®epgepauunm (CMewaHHble J0roBOpbI), €C/IN UX codepXaHue He
NPOTUBOPEYUT LENCTBYIOWEMY 3aKOHOLATENILCTBY.

CybbekTaM rpaxaaHCKoro npasa npenocTtasnsfeTca ceobona ycMmoTpeHus B Bbibope
KOHTpareHTa no 4oroBopy C y4eToM CO6CTBEHHbIX MOTPEOHOCTEN N NHTEPECOB, 3a
NCKJIIOYEHMEM CllyYaeB, KOraa 3akoH nckatdaeTt ceobony Takoro Bbibopa. Hanpumep, B
ny6nYHbIX Aorosopax (PO3HUYHOW KYyNaU-NpoAa>kn, A0roBOPbI MepeBO3KW TPaHCNOPTOM
obuiero nosnb3oBaHUSA, YCNyrmn CBa3u, sHeprocHabxeHue, MmeanLMHCKOe 00CNy>XMBaHMeE K
T.4.) OTKa3 KOMMEPYECKON opraHmn3aynm oT 3akaYdeHnsa nybamy4Horo gorosopa npu
HaJINYNN BO3MOXXHOCTM NPeaoCTaBUTb NoTpebunTento COOTBETCTBYOLLME TOBApPbI, yCAyru,
BbINOJIHNTb AJ18 HEr0 COOTBETCTBYOWME paboTbl He AonyckaeTcsa (MYHKT 3 cTaTbh 426
Mpa>kgaHCKoro Kogekca Poccunckonm depepaumnn).

B coBpeMeHHOM rpa>kiaHCKOM 3aKOHOLaTeNIbCTBE pacCMaTPMBAEMBbIA MPUHLMN
NPOSIBNISIETCS B OFPaHNYEHUN YUCa UMNEPATUBHbBIX NPeANnUCaHUiA 0 AOroBOpPax, a TakxXe
hopMynMpoBaHMN 3TUX NOSIOXKEHWUI, KaK NPaBWIIo, B BUAE ANCMNO3UTUBHBLIX HOPM,
KOTOpble NO3BOJISILOT CTOPOHAM peanin3oBaTb COOCTBEHHOE YCMOTPEHME B NOJIHON Mepe
npy GOpPMUPOBAHUM YCIOBUIA AOroBopa. TEM HE MeHee, YCJI0BMSI JOrOBOPa HE O0JIKHbI
NPOTMBOPEYNTL 3aKOHOAATENLCTBY MO YrPO30 UX HEAENCTBUTENbHOCTM.

5. MpuHUMN CaMOCTOATENBHOCTU U UHULNATUBBI (ANCNO3UTUBHOCTU) B NpuobpeTeHun,
OCYLLIECTBJIEHNMN W 3alUMTe rpa’KAaHCKnxX npas. PaccMaTpmMBaeMbIn MPUHLMN B



rpa>k4aHCKOM MpaBe 03Ha4YaeT BO3MOXXHOCTb YY4aCTHMKOB PeryimpyemMbiX OTHOLLEHNN
CaMOCTOSITesIbHO, MO CBOEMY YCMOTPEHMIO, @ TaKXXe B COOTBETCTBUM CO CBOUMMU
NHTepecamm BbiIbMpaTb BapMaHTbl COOTBETCTBYOLWEro nosegeHus. Tak, oHM B
nogasnsatouwemM 60bLUMHCTBE C/lly4aeB CaMOCTOATENIbHO peLlatoT, BCTynaTb iNbo He
BCTYNaTb B Te WIN UHble rpa)KAaHCKMe npaBooTHowWweHns, TpeboBaTb 1Mbo He
TpeboBaTb UCNOJIHEHUSA 00653aTENbLCTB KOHTPaAreHToM, obpawaTbcs 3a cynedbHon
3alNTON CBOUX MpPaB Uam HeT u T.4. MNpn 3TOM 0TKa3 OT OCYLLECTBAEHNA UAW 3alWNThbI
CBOEro npaesa, Kak NpaBuso, He BeOeT K ero obazaTenbHOM yTpaTe (MyHKT 2 cTaTbn 9
Mpa>kgaHCKoro kogekca Poccunckonm depepaunn).

Takasa csobofa Bbibopa NpeanonaraeT MHULUKMATUBY CybbeKTOB rpakgaHckoro obopoTa
B OOCTUM>XXEHNN CBOUX Lesnen. Ee 060poTHOM CTOPOHOM BbICTyNnaeT OTCYTCTBUE MO
obwemy npasuny 4yben 6bl To HKN BbINO 0cobon, B TOM Yucne rocyaapCTBeHHON,
NoALEPXKKWN B peasnnsaunmm 4aCcTHbIX UHTEPeCOB U HeCceHne CaMMMK y4aCTHUKaMU pUCKa
N BCEX WHbIX NOC/IeACTBUN CBOUX AENCTBUN (KaK 3TO JOJ/DKHO MPONUCXOANTb, Hanpumep, C
obMaHyTbIMK BKNaOYNKaMN Pa3/INYHbIX (PUHAHCOBLIX MUPaMUA, NPOUTrpPaBLLNMUN B
noTeper UK B pyneTky 1 T.4.). 3afada rocyfapcTBa B HaCTHbIX OTHOLUEHUSAX -
YCTaHOBUTb AJIA UX YH4AaCTHUKOB YeTKUe 1 HENPOTUBOpPEeYMBbIE NMpaBusia Nrpbl, KOTopble
NCKIO4YaT 3aBelOMYI0 HeJoBbpOCOBECTHOCTb OTAESbHbIX 1ML, @ UCNOJIb30BaHME 3TUX
npasn B COOTBETCTBUU C MPUHLNMNOM ANCMO3UTUBHOCTU LIEJINKOM SABJISIETCA Oe/10M
CaMUuX y4aCTHUKOB. O4eBUAHOE NCKJIIOHEeHMe 34eCb COCTABAAT C/lyvaun BbICTYMJIeHUS B
rpa>KgaHCKMX MPaBOOTHOLLIEHUAX ONEKYHOB 1 NomnevynTesnien HeCoOBEPLUEHHOIETHUX UK
DO/IbHbIX U MpecTapenbixX rpa)khaH, 3ajavyen KOTopbIX Kak pa3 1 ABASeTCS NMOMOLLb
NoAOMNeYHbIM B OCYLLECTBJIEHUN N 3aLLUMTe UX NpaB U UHTEPEeCOoB.

6. MpuHumn 6ecnpenATCTBEHHOr0 OCYLWEeCTBIeHNA FpaXkAaHCKNX NpaB npegnonaraeT
yCTpaHeHne BCAKUX HeOBOCHOBaAHHbLIX MOMEX B Pa3BUTUM rpa>kaaHckoro obopoTta. OH
KOHKPeTU3NpyeTCs, B YaCTHOCTKU, B cBoboAe NnpeAnpUHMMaTENbCKON U UHON He
3anpeLeHHON 3aKOHOM 3KOHOMMYECKON AeAaTenbHOCTU (CTaTbhs 34 KoHCTUTYLMmn
Poccuninckon ®epepaunn), a Takxxe B ceobone nepemeLeHmns No POCCUNCKON
TeppuUTopmun TOBaApOB, YCIYr U (PUHAHCOBLIX CPencTB (MYHKT 3 cTaTbu 1 Mpa)kaaHCKOro
Kogekca Poccmnckon denepaunn), xapaktepusytouien ceobony MmyLeCTBEHHOIoO
obopoTa. B cooTBETCTBUM C pacCMaTPMBAEMbBIM MPUHLMNMNOM CybbekTbl POCCMNCKON
depepaunn n gpyrue nuua He BNpase ycTaHaBAMBaTb Kakne-nmbo MmecTHble npaBuna,
npenaTcTeyowmne cBobogHOMY NnepemMeLlleHN0 TOBaApOB, YCAyr U PMHaHCOBbLIX CPEeACTB B
e4VNHOM 3KOHOMWYEeCKOM npocTpaHcTBe Poccun. Ha Bcen Tepputopmm POCCUNCKON
depepaunn JOHKHbI BbITb OOHW U Te XKe «MNpaBuia Urpbl» Npu ocyLwecTBeHNN
npeonpuHNMaTeNbCKON NN UHOW AeSATesIbHOCTN, KOTOpas peasiusyeTcs B paMKax



rpa>XgaHCKnx ﬂpaBOOTHOLlJeHVIIZ.

Ha Tepputopumn Poccunckon ®egepaunm He 0onyckaeTcss YCTaHOBEHNE TaMOXKEHHbIX
rpaHunl, NOWANH, CbopoB N Kaknx NMbO MHbIX NPenATCTBMIA AN cBob6oaHOro
nepemMeLleHns TOBapoB, YCAYr U PUHAHCOBLIX CPeACTB. Tak, B COOTBETCTBUMN C MYHKTOM
1 ctaTtbn 7 3akoHa «O KOHKYPEHLUUN N OrpaHUYeHUN MOHOMOJINCTUYECKON OEeATENbHOCTH
Ha TOBAPHbIX PbIHKaxX» He AOMYCKaeTCsa n3gaHne akToB UK COBEPLUEHNE AENCTBUN,
KOTOpble YCTaHaBAMBAlOT 3anpeTbl Ha Npoaaxky (Mokynky, obmeH, npnobpeteHune)
TOBAPOB 13 0QHOro permoHa Poccuinckonm ®epepauynn, pecnybnmkn, kpas, obnactn,
panoHa, ropoaa, paoHa B ropoae B ApPYyrou.

OrpaHnyeHus nepemeLleHnsa ToBapoB N YCyr MOryT BBOAUTLCA B COOTBETCTBUN C
henepanbHbIM 3aKOHOM TOJILKO B TOM CJly4ae, ecam 3To Heobxoammo gnsa obecnevyeHuns
6e30nacHOCTH, 3aLUMTbl XXU3HW U 300POBbSA NI0AEN, OXPaHbl MPUPOALI N KYJIbTYPHbIX
ueHHocTen (cTtaTbs 74 KoHCcTuTyumm Poccunckon depnepaunn).

7. MpnHuUKMn 3anpeTa 310ynoTpebneHns NpaBoM U MHOMO HEHadJ1eXXaLlero
OCYLLECTB/IEHUSA FrPaXKAaHCKUX NpaB. PaccMaTpumBaeMbln NPUHLMN CrieayeT cHUTaTh
06LWKnM n3bATNEM (FreHepasibHOW KNay3ysion, N OrOBOPKOW) U3 0OLWMX YaCTHOMPAaBOBbLIX
Ha4van. B cooTBETCTBUM C HUM UCKNtOYaeTcs be3rpaHmndHaa ceobona B MCMosib30BaHUN
yYaCTHUKAMN FPa>KgaHCKNX NPaBOOTHOLLEHUI NMMELWNXCS Y HUX npaB. NpaBo Bcerna
nMeeT onpenesieHHble rpaHunLbl, Kak Mo cogep>XaHuto, Tak 1 Mo crnocobam
OCYyLLEeCTB/IEHNA NPeAYyCMOTPEHHbIX UM BO3MOXHOCTEN. TakKne rpaHuLbl - HeEOTbeMIEMOE
CBOMCTBO BCAKOIro npasa, MOCKOJIbKY NpU UX OTCYTCTBUW NMPaBo NpespawiaeTcs B CBOKO
MPOTMBOMNONOXHOCTb - NPON3BOJ1. Tak, COBCTBEHHMK BNpaBe rno CBOeMy YCMOTPEHUIO
coBepllaTb B OTHOLIEHUWN NMPUHAANEXallero eMy nMmyuiecTtsa tobbie 0eNCcTBUSA, KOTOpPbIe
He NPOTUBOPEYaT 3aKOHY M HE HapyLLaloT NpaBa U OXpaHAEeMble 3aKOHOM UHTEpPECHI
apyrux nuy (NyHKT 2 ctaTtbn 209 MpaxkgaHCKoro kogekca Poccmnckon denepaunn).
Cob6CTBEHHUK 3€MAN UIIN NHBIX NPUPOLHbIX PEeCypCOB OCYLLECTBASET CBOM NpaBa
CcBOOOAHO, €C/in 3TO He HAaHOCUT yuepba okpyKalLen cpefe 1 He HapyLlaeT npaB U
3aKOHHbIX MHTEpPEeCcoB ApYrux any, (4acTb 2 cTaTbh 36 KOHCTUTYUUKM Poccmnimnckom
depepaynn, NyHKT 3 cTaTbh 209 NpaxkgaHCKoOro kogekca Poccumnckon depepauun).
Takoro pofa 3anpeTbl HeMb35 HE MPU3HATb U3BECTHbLIMU OFPaHNYEHNAMMN NpPaB
COBCTBEHHMKA, XOTHA M Bbi3BaHHbIMW 04EBUAHON HEOBXOONMOCTbIO.

AHanornyHble orpaHNYeHns 1 3anpeTbl HETPYAHO 0OHAPYXUTb U B 06553aTEIbCTBEHHOM
npaBe, a TakXXe B ApPYrnx noaoTpacysx rpa)KaaHCKoro npaea. Hanpumep, 3anpetT
npeanpuHUMaTesNto Kak CTopoHe NMy6JIMYHOro AOroBopa OTKa3biBaThbCA OT €ro
3aKJIIOYEHWSA N0 CYTU NpeacTaBnseT coboi orpaHMyeHne ero AoroBopHon ceoboabl. 3To



K€ MOXHO OTHECTU K aHTMMOHOMOJIbHbIM 3anpeTaM, K 3anpeTam 3710ynoTpedbneHuns
OOMUHNPYIOLWNM MOJIOXKEHMEM Ha PbIHKE U T.A4. PacCMaTpuBaeMbI NPUHLNN NEXUT N B
OCHOBe 00bABNEHNSA HEAENCTBUTENbHBIMU KabasibHbIX N HEKOTOPLIX APYrMX CAENOK
(ctatbn 169 n 179 MNpaxgaHcKoro kogekca Poccunckon depnepaynn).

B obwem Buae 3anpeT HeHagexallero ocyLecTBleHNs Npas, BKAOYasa n
3noynotpebneHne npaBoMm, ycTaHoBMeH cTaTben 10 Mpa)KaaHCKOro Kogekca Poccmnckonm
depnepaunn. Takoro poaa obuime npasusaa B TOM UM NHOM hopMe N3BECTHbI BCEM
pa3BMTbIM NpaBonopsagkaM. NIx HeobxoAMMOCTb He BbI3blIBa€T COMHEHUN, TEM HE MeHee,
npobnemMa 4YeTKOro orpaHNYeHnsa X Coaep>XaHns U NPMMeHeHnsa oCTaeTca OAHON 13
Hanbosnee oCTPbIX U CMOPHbIX B LIMUBUINCTUKE.

8. MpuHUNN BCEMEPHOWN OXPaHbl FPa>KAaHCKMNX MpaB, BKJKYasd BO3MOXHOCTb
BOCCTAHOBJIEHMNSA HapyLWeHHbIX NMpaB n obecrneyeHne nx HeE3aBNCUMOMN OT BIINSAHUS
CTOpPOH cyaebHom 3awmnTbl. PaccMaTpuBaeMbIn NPUHLWIM B LLEJIOM XapaKTepuniyeT
NpaBoOXpPaHUTENbHYIO (PYHKLUMIO (3a4a4y) rpa>KgaHCKO-NPaBOBOro peryanposaHums. B
COOTBETCTBUM C HUM YYaCTHUKAM rpaK4aHCKNUX MPaBOOTHOLIEHN NPpeLoCTaBATCA
LWIMPOKME BO3MOXKHOCTW 3aLLMTbl CBOUX NMPAaB U MHTEPECOB: OHN MOryT NpuberHyTb Kak K
nx cynebHom 3awmnTe, Tak N K CaMo3allnTe, a TakXe K MPUMEHEHUIO HEKOTOPLIX OPYruX
Mep, KOTOopble OKa3biBaloT HebaronpuaTHOE NMyLLLECTBEHHOE BO3AENCTBME Ha
HencrnpaBHbIX KOHTPAreHToB. [(pa)kaaHCKoe NpaBo coaepXxuT 6onbLuon
WHCTPYMEHTapuin NpaBoOXpPaHNTENbHbIX CPeACTB, KOTOPbIe MO3BONIAIOT ero cybbekTam
3(pheKTUBHO OXPaHATb Ntobble CBOM NpaBa N 3aKOHHbIE nHTepechl (cTaTbn 11 - 15
pa>KgaHCKOro Kogekca Poccunckonm depepaunn).

§2. DYHKLUMMU rpa>kjaHCKOro npasa

paxgaHCKoe NpaBo KakK coCTaBHas 4acTb (3/1eMeHT) eOUHOMN NPaBoOBOW CUCTEMBI
obnajaeT NpUCyLLMMM €My B 3TON CUCTeMe 0COObIMU PYyHKLMAMU (3agavamun). PyHKLUN
NPaBOBON OTPAC/IN TaKXe XapaKTepuUsylT ee MeCcTo B CMCTEMe NpaBa, Tak Kak
oTAesibHble OTPac/aun (321eMeHTbl JaHHOW CUCTEMbI) pa3In4yaloTCa NO COAEP)KaHMUIo, a
Tak>Xe XapaKTepy BbIMNOJIHAEMbIX MU PYHKLUNA.

OCHOBHbIMU YHKLMSMUN FPark4aHCKOro rnpaBa ABJSOTCA pPeryasTUBHasa n
oxpaHuTenbHas. OCobeHHOCTbIO FpaXkAaHCKO-NPaBOBOIro peryanpoBaHns SBnseTcs
npeobnagaHne B HEM perynaTUBHbLIX 3a4ay (B CpaBHEHUW, HanpmuMep, ¢ QYHKUUSAMN,
BbIMOJIHAEMbIMMW YT OJIOBHbLIM MPaBOM).



Ponb rpa’k[iaHCKOro npaBa COCTOUT, NpPeXXAe BCEro, B PerynMpoBaHnUmM HopMabHbIX
3KOHOMMWYECKMX OTHOLLEHWI B obLiecTBe. MHbIM C/ioBaMu, OHO MMEET OeJ10 He CTOJIbKO C
NnpaBoOHApPYLUEHNAMN, CKOJIbKO C OpraHu3saumen obblYHbIX UMYLLLECTBEHHbIX (1
HENMYLLLeCTBEHHbIX) B3auMoCBA3en. ToNIbKO MO3TOMY OHO COAEPXXUT MUHMMANIbHOE
KOJINYEeCTBO HEOBXOAMMbIX 3aMPeTOB U MAaKCUMYM BO3MOXXHbIX A03B0JIEHNA. C MOMOLLbO
rPa>4aHCKO-MPABOBOIr0 MHCTPYMEHTapUs Yy4aCTHUKM UMYLLIECTBEHHbIX OTHOLLEHWIA
CaMOCTOSITE/IbHO OPraHM3yOT CBOIO AEATENbHOCTb C LIEeNbI0 AOCTUXXKEHMNSA HEOOXOANMbIX
UM pesynbTaTtoB. CregoBaTeNlbHO, PerynsaTuBHas PyHKLUUS Frpa>KJaHCKOro rnpaea
COCTOMT B NPeAoCTaB/IEHNN YYAaCTHMKAM perjaMeHTUpPyeMbiX OTHOLLEHWUI
BO3MOXXHOCTEN NX CaMOOpraHu3aunm, CamoperyampoBaHus.

BeccnopHo, 4TO Takoe Coep)XaHne N HanpaBJIEHHOCTb PAacCMaTPUBAEMON PYHKLINK
0bycnoBneHbl 0CO6bIM, YHAaCTHLIM XapaKTEPOM OTHOLLEHUN, KOTOPbIE BXOASAT B NpeamMeT
rpa>k4aHCKOro npasa. 3TO OT/IMYAET ee OT PErysaTUBHbIX 3a4a4, KOTOpble CTOAT nepes
ny6NYHbIM NpaBoOM. 34eCb periaMmeHTaUns COOTBETCTBYHOLNX OTHOLWEHUA HOCUT
XKECTKO ornpefesieHHbI XxapakTep, NoOYTN He OCTaBAsOWMWIA MecTa cBo6ogHOMY
YCMOTPEHMIO YH4aCTHUNKOB.

OxpaHuTesnbHas PyHKLNA rpa>kgaHCKOro rnpaBa MMeeT nepBooYepeaHOnN Lenbo 3aWnTy
MMYLLECTBEHHbIX N HEMMYLLLECTBEHHbIX MHTEPECOB YH4aCTHUKOB rpak4aHCcKoro obopoTa.
PaccmaTpuBaemMas QyHKUMS HanpaBiieHa Ha nogaep>XaHne MMyLecTBeHHOro u
HEeMMYLLLECTBEHHOI0 COCTOSIHNSA (CTaTyca) A0OpPOCOBECTHbLIX Cy6HLEKTOB B MOJIOXKEHUMN,
CYLLEeCTBOBaBLIEM [0 HapyLIEHUSA X NpPaB N NHTepecoB. Bcnencrtene 3Toro no obuwemy
npaBwJly OHa peasin3yeTcs NyTeM BOCCTAHOB/IEHUSA HapYyLUEHHbIX npaB nbo
KOMMNEeHCcaunn Npu4YnHEHHbIX noTepneBwnM ybbiTKoB. O4eBNOHO, 4TO ee
KOMMEeHCaTOPHO-BOCCTaHOBMTEIbHAA HanpaBaeHHOCTb 0bycoBeHa, B MEPBYIO 04epeb,
3KBMBAJIEHTHO-BO3ME34HOW, CTOMMOCTHOW NPUpOaon peryanpyembiX TOBapHO-AEHEXHbIX
OTHOLUEHUW.

SAKNIOYEHUE

(pa>kgaHCKOe NpaBo ABSETCA OCHOBHOM YacCTbi YaCTHOrO Nnpasa, a TakXe
HeobXo4MMbIM 3/1€EMEHTOM MPaBOBON CUCTEMbI rocygapcTea. B IpesHeM Pume 370 6bIN10
npa.o civilas, MHbIMM cnoBaMu NpaBo ropoda (Puma), - cBo4 NpaB PUMCKUX Fpa)kaaH. B
hanbHenwewm, B anoxy CpeaHeBEKOBbS U BMNJOTb A0 Dyp>Xya3HbIX peBOJIOLUA, OHO
BbICTYMasio TO KaK PUMCKOE MpaBo, MPOTMBOMNOCTaBASIEMOE LLEPKOBHOMY MpaBy U



06bl4asM, TO KakK JINYHOE NMPaBoO N NPaBO AEHEXHbIX MHTEPECOB - B MPOTUBOMNOCTAaBIEHNN
yronoBHoMy npaBy. OaHako nocsie 6yp>Kya3HbiX PEBOOLIMA U B HALWLW AHW, Nocne
YTOYHEHNI, CTasI0 NPaBOM NOBCEAHEBHOWN XXN3HN, KOTOPOE peryampyeT BClO cgepy
06bI4YHbIX COUMANbHbIX OTHOLLEHWU, KOTOPbIE KacaloTCs BCEX PU3NYECKUX NnLl, OT
pPOXXOEHUSA OO0 CMEPTU, N IPUANYECKUX UL, OT MOMEHTa UX BO3HUKHOBEHUS 00
npekpaLeHns.

[pa>kAaHCKOe NMpaBo - 3TO OJIHA M3 BEAYLUUX OTpac/elr NnpaBa, KoTopas peryampyer
3KOHOMUYECKNEe OTHOLLIEeHMs B obLiecTse.

MoHATWE rpa>kKAaHCKOro npaBa sIBJISIETCS MHOMOMJIaHOBbLIM U BKJIOYaeT B cebs:
1) oTpacsb NpaBa Kak CUCTEMY HOPM;
2) rpa)xgaHCKoe 3aKOHOAaTeIbCTBO KakK CMCTEMY HOPMATUBHbIX MPA0BbIX aKTOB;

3) HayKy KaK CUCTEeMY 3HaHUIN O rpaKgaHCKO-MNPaoBbIX ABJIEHUAX (B CTaTUKE) N KakK
neATesNIbHOCTb Mo NPOM3BOACTBY HOBbIX 3HAHUW (B AUHAMUKE);

4) y4ebHbIl KYpC KaK CUCTEMY MHMOPMALIMA O FPaXKAaHCKO-MPaBOBbIX 3HAHUSAX.

[pa’kQaHCKOEe NPaBO MOXXHO paccMaTpMBaTb KAk OTpPacC/b NMpaBa, HayKy U y4ebHyto
ANCUMMNINHY, @ TaK)XXe 0Tpac/lb 3aKOHOAaTe/IbCTBA.

Mpa>kOgaHCKOe 3aKOHO4AaTes/IbCTBO - 3TO COBOKYMHOCTb 3aKOHOB N MHbIX HOPMAaTUBHbIX
rMPaBOBbIX aKTOB, KOTOPbIe coaep>XaT HOPMbI Fpa>kAaHCKoro npasa. OCHOBHbIe HOPMbI
rpa>kaaHCKOro 3aKoHo4aTeNbCTBaA N3J1I0XKEHbI B [[pa>kAaHCKOM Koaekce Poccmmnckon
depepauynn, KOTopbin coaepXnT 1551 cTtaTblo, YeTbipe YacTu.

CornacHo ctaTtbu 3 'paxxfgaHCKOro kogekca Poccunckon degepaynm rpa>kaaHckoe
3aKOHOOAaTEeNbCTBO COCTOUT N3 COBCTBEHHO Npa)kaaHCKOro kogekca Poccmnimnckom
depepaynmn, a TakXKe MPUHATBIX B COOTBETCTBUU C HUM dpefiepalibHbIX 3aKOHOB, KOTOpPbIE
pernamMeHTUpPYIOT rpa>kgaHckne rnpaBoOTHOLLEHUS.

Ha coBpeMeHHOM 3Tane pa3BUTUSA rpakhaHCKoro obLiecTBa ypoBeHb MPaBoOBOro
peryampoBaHns OTHOLLIEHWA, KOTOPbIE BO3HUKAIOT MeXAy pasinyHbiMU cybbekTaMu
npaBa, 3a4acTylo elle He COOTBETCTBYET NpeabsBasieMblM K HeMy TpeboBaHUAM. To
Bblpa>aeTCs, Kak NpaBuio, B AOMYCTUMOCTU Pa3JIMYHOr0 poaa BOJIbHbIX TPAKTOBOK
NPaBONPUMEHUTENIbHBIMW OpraHaMmn TeX UJN NHbIX NMOJIOXKEHWUIA, KOTOPbIE U3JI0XKEHbI B
3aKoHe. YTob6bl n3bexkaTb 3TOro, NPU NPUHATUN PELUEHUNA MO CJIOXKHbIM,
HeyperyJIMpoBaHHbIM 3aKOHOM CUTYyaLUMsAM NPaBONPUMEHNTESbHbIE OpraHbl OOJIKHbI



PYKOBOACTBOBATbCA COOTBETCTBYOLWMMU NPUHLMNaMKU npasa. o4 npaBoBbIMUA
npuHuMnammn (0T naT. priuzipium - Ha4asno, NepBoHa4va0) B MPaBOBOW HayKe, KakK
npaBnao, NMOHNUMATCA CTabuibHbIE HOPMAaTUBHO PYKOBOASALLNE MOSIOXKEHNS, KOTOpPbIE
OTpakKatT 06 BLEKTUBHYIO SKOHOMUYECKYIO U COLUMAIbHO MOIMTUYECKYIO peasibHOCTb U
Bblpa>katoT 3aKOHOMEPHOCTUN Pas3BUTUA MMYLLECTBEHHbIX N CBA3AHHbIX C HUMU JINYHbIX
HEMMYLLLECTBEHHbIX OTHOLWEHWI, B COOTBETCTBUM C KOTOPbIMU CTPOATCSA HOPMaTUBHas
6a3a rpa>x4aHCKO NPaBOBOro peryampoBaHus, periaMmeHTauma nopeaeHmns cybbLekTos
rpa>kK4aHCKOro npaBa 1 rpaBonpuMeHeHune.
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